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satisfied. After this agreement was made C. incurred a debt to com- 
plainants, which, while existing before, was not put in judgment until 
after the land had been conveyed by the widow and heirs of H. to 
C.'s wife in consideration of claims against H.'s estate in accordance 
with the agreement between C. and the heirs. Held, that the convey- 
ance to the wife was not pursuant to such agreement, but was 
fraudulent as against C.'s creditors, and, he having in fact furnished 
the consideration, the wife having no claims against her father's es- 
tate, she held the property in trust for her husband which was prop- 
erly subject to his debts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 24, Fraudulent 
Conveyances, § 345.] 

2. Same — Accrual of Claim. — Where a husband was indebted to 
complainants long before a fraudulent conveyance of property to his 
wife was executed, it was immaterial to complainants' right to subject 
such property to their judgment subsequently recovered that there 
had been no adjustment of the account between the parties until after 
the conveyance. 



MILLER v. SIMPSON. 
Nov. 21, 1907. 
[59 S. E. 378.] 

1. Partnership — Contract — Construction In order that defendant 

might obtain complainant's services as manager of a "ready to wear" 
department, a contract was executed that, in consideration of $1,000 
paid by complainant to defendant, they should share in the profits of the 
department. Complainant agreed to furnish her entire time, and pay 
expenses of alterations, while defendant was to furnish a like amount 
of capital, part of which consisted of goods then on hand, also store- 
room and the use of clerks to sell goods. Expenses were to be 
charged to the department separately, the stock was to be taken and 
profits determined on January 1st of each year. Complainant was 
to have a drawing account not to exceed $15 a week, which was to 
be credited with the amounts drawn by complainant, and the amounts 
used to defray alteration expenses to defendant and all other expenses 
were to be borne jointly; the remaining profits undivided being 
credited to the accounts of both parties to be further used in the busi- 
ness, and, in case the department was abolished, the stock on hand 
was to be sold and an equal division made. Held, that the contract 
constituted a partnership, and not an agreement by complainant to 
purchase a right to share in the profits of the business. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Partnership, 
§ 6.] 

2. Same — Requisites of Agreement — Participation in Profits. — It is 
not essential to constitute a partnership that the parties agree to 
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share losses, but it is sufficient if they engage in an. undertaking with 
a view to gain under an agreement that there is to be a community of 
interest in profits as such. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Partnership, 
§20.] 

3. Same — Accounting — Right. — In a partnership in a department in 
a retail business, one partner was entitled to an accounting against 
the other to ascertain the result of the enterprise. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Partnership, 
§ 129.] 

4. Same — Capital and Services. — An agreement by which one party 
is to furnish the capital and the other his services to an enterprise, 
the profits to be divided between them without any special agreement 
as to losses, constitutes a partnership. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Partnership, 
§15] 



GRASTY v. LINDSAY. 
Nov. 21, 1907. 
[59 S. E. 381.] 

1. Trial — Instructions — Evidence to Sustain. — An instruction asked 
by defendant in an action for drilling a well, predicated on the fact 
that he had instructed the contractor to stop boring after a specified 
depth had been reached, was properly refused, where defendant him- 
self testified that he never directed the contractor to stop work. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trial, §§ 
596, 597, 604.] 

2. Contracts — Actions — Instructions. — Where, in an action for drill- 
ing a well under a contract which gave the owner the right to stop 
the contractor at any time, the owner testified that he did not stop the 
contractor because of reliance on representations made by him, an 
instruction that the burden was on the owner to prove that a repre- 
sentation made by the contractor was untrue, and that the owner 
was misled thereby, was not objectionable as imputing to the owner 
a theory of defense which he did not entertain and which there was 
no evidence to support. 



WILSON'S EX'R v. KECKLEY. 
Nov. 21, 1907. 
[59 S. E. 383.] 

1. New Trial — Newly Discovered Evidence — Counter Affidavits. — 

On a motion for new trial for newly discovered evidence, counter 
affidavits may be considered. 



